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DEPARTMENT  OF  HEALTH, 
EDUCATION.  AND  WELFARE 

Office  of  Education 

45  CFR  Part  161 

Commissioner’s  Discretionary 
Program;  Proposed  Grant  Reguiations 

agency:  Office  of  Education.  HEW. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Commissioner  proposes 
regiilations  to  govern  grants  from  funds 
reserved  under  the  Education 
Amendments  of  1978  for  the 
Commissioner’s  Discretionary  Program. 
This  program  assists  in  the  development 
or  demonstration  of  innovative 
techniques  or  approaches  that 
contribute  to  the  solution  of  educational 
problems.  The  proposed  regulations 
include  the  criteria  on  whi^  the 
Commissioner  evaluates  applications. 
DATES:  All  comments  must  be  received 
on  or  before  May  12, 1980. 

ADDRESSES:  Comments  should  be 
addressed  to  Joyce  D.  Stem,  Division  of 
Planning  and  Budgeting,  U.S.  Office  of 
Education,  400  Maryland  Avenue.  S.W., 
Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  D.  Stem,  telephone:  (202)  245- 
3363. 

SUPPLEMENTARY  INFORMATION: 
Backgroimd 

The  Commissioner’s  Discretionary 
Program  is  authorized  under  Section  303 
(a)  and  (b)  of  Utle  in  of  the  Qementary 
and  Secondary  Education  Act  (ESEA), 
as  amended  by  the  Education 
Amendments  of  1978.  Section  303(d)(1) 
authorizes  appropriations  of  "such  sums 
as  may  be  necessary’’  for  awards  under 
this  program.  These  awards  assist  in  the 
development  or  demonstration  of 
innovative  or  experimental  methods, 
techniques,  or  practices  that  contribute 
to  the  solution  of  educational  problems. 

In  addition  to  authorizing  these 
discretionary  projects.  Title  IB  also 
authorizes  a  number  of  specific 
programs,  most  of  which  have  separate 
authorizations  of  appropriations. 

Section  303(d)(2)  of  the  Act  also 
authorizes  the  Commissioner  to  reserve 
for  the  discretionary  projects  up  to  ten 
percent  of  the  funds  appropriated  for 
each  of  the  programs  under  Title  in  with 
separate  authorizations  of 
appropriations.  These  are  the  Metric 
location.  Arts  in  Education,  Youth 
Employment,  Law-Related  Education, 
Environmental  Education,  Health 
Education,  Correction  Education,  and 
Biomedical  Sciences  programs. 


I  These  proposed  regulations  govern 
the  evaluation  of  applications  for 
t  discretionary  funds  appropriated  by 
'  Congress  for  the  purpose  of  Section 
303(d)(1)  including  the  program  of  mini¬ 
grants  to  teachers,  adniinistrators,  other 
educational  personnel,  and  parent 
organizations,  imder  Section  303(b),  as 
well  as  the  discretionary  funds  that  the 
Commissioner  may  reserve  from  ten 
percent  of  the  funds  appropriated  for 
these  other  programs  under  Section 
303(d)(2). 

Under  these  proposed  regulations,  an 
applicant  may  submit  an  application  to 
the  Commissioner  at  any  time  unless  the 
Commissioner  publishes  a  closing  date 
in  the  Federal  Register  for  certain  types 
of  projects.  If  no  closing  date  is 
published,  the  Commissioner  reviews 
each  application  at  the  time  the 
Conunissioner  receives  it.  Grants  are 
designed  to  fund,  at  the  discretion  of  the 
Commissioner,  a  broad  range  of 
activities  that  do  not  necessarily  fit 
within  existing  Office  of  Education  (OE) 
promam  priority  areas. 

Ine  proposed  regulations  govern  grant 
activities.  Any  contract  activities  will  be 
annoimced  by  requests  for  proposals 
(RFPs)  in  Commerce  Business  Daily. 

The  proposed  regulations  establish 
broad  criteria  that  are  not  specifically 
weighted  in  order  to  permit  an 
appropriate  evaluation  of  a  variety  of 
activities  suggested  by  applicants.  In 
applying  the  criteria,  the  Commissioner 
compares  an  application  to  other 
pending  applications. 

Because  of  the  inclusion  of  the 
Commissioner’s  Discretionary  Program 
in  ESEA,  local  educational  agencies 
(LEAs)  must  afford  the  public  an 
opportunity  to  comment  on  their 
applications  in  accordance  with  Section 
1006  of  ESEA,  as  amended.  In  addition. 
LEAs  and  State  educational  agencies 
(SEAs)  must  meet  the  requirements  in 
Title  in  of  ESEA  regarding  the  needs  of 
students  in  nonprofit,  private 
elementary  and  secondary  schools. 

These  proposed  regulations  contain 
certain  t^es  of  requirements  derived 
from  the  Education  Division’s  General , 
Administrative  Regulations  (EDGAR). 
EDGAR,  which  applies  to  all  OE 
programs,  was  published  as  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  May  4, 1979  (44  FR  26308) 
and  will  replace  the  General  Provisions 
for  Office  of  Education  Programs 
Regulations.* 

'The  following  items  applicable  to  this 
program  are  among  those  covered 
generally  in  EDGAR: 

How  to  apply  for  a  mant 

How  grants  are  made. 

Certain  conditions  that  must  be  met 
by  a  grantee. 


The  administrative  responsibilities  of 
a  grantee. 

The  procedures  the  Office  of 
Education  uses  to  obtain  compliance. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulations. 
Written  comments  and 
reconunendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
document.  In  developing  final 
regulations  for  this  program  the 
Commissioner  will  consider  all 
comments  received  on  or  before  the  60th 
day  after  publication  of  this  document. 

All  written  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection,  both  during  and 
after  the  comment  period,  in  Room  4057, 
.FOB-6, 400  Maryland  Avenue,  S.W., 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays.  ■ 

Citation  of  Authority 

’The  reader  will  find  a  citation  of 
statutory  or  other  legal  authority  in 
parentheses  on  the  ^e  following  each 
substantive  provision. 

Dated:  March  5, 1980. 

William  L  Smith, 

U.S.  Commissioner  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.598,  Commissioner’s  Discretionary 
Program) 

The  Commissioner  proposes  to  add  a 
new  Part  161  to  the  Code  of  Federal 
Regulations  as  follows: 

PART  161— COMMISSIONER’S 
DISCRETIONARY  PROGRAM 

Subpart  A— General 

Sec. 

161.1  What  is  the  Commissioner’s 
Discretionary  Program? 

161.2  Who  is  eligible  to  apply  for 
assistance? 

161.3  What  regulations  apply  to  this 
program? 

161.4  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Office  of  Education  Assist  Under  This 
Program? 

161.5  What  categories  of  activities  does  this 
program  support? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

161.7  Application  requirements. 

Subpart  D— How  Does  the  Commissioner 
MakeaGrant? 

161.8  How  does  the  Commissioner  evaluate 
an  application? 
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Sec. 

161.9  What  selection  criteria  does  the 
Commissioner  use? 

Subpart  E— What  Conditions  Must  Bo  Mat 
by  a  Grantee? 

161.10  State  and  local  educational  agencies 
must  provide  an  opportunity  for 
nonproflt  private  school  students  to 
participate. 

161.11  Use  of  funds. 

Authority:  Sections  303(a),  303(b).  and 
(d)(1):  (d)(2)  of  the  Elementary  and  Secondary 
Education  Act  as  amended  (20  U.S.C.  2943 
(a)  and  (d)(2)). 

Subpart  A— General 

§  161.1  What  is  the  Commissioner’s 
Discretionary  Program? 

(a)  The  Commissioner’s  Discretionary 
Program  assists  in  the  development  or 
demonstration  of  innovative  techniques 
that  contribute  to  the  solution  of 
educational  problems  including  mini¬ 
grants  to  teachers,  administrators,  other 
educational  personnel  and  parent 
organizations  under  section  303(b). 

(b)  These  regulations  govern — 

(1)  Fimds  appropriated  by  Congress 
for  purposes  of  section  303(d)(1);  and 

(2)  Up  to  ten  percent  of  the  funds 
appropriated  for  the  Metric  Education, 
Arts  in  Education,  Youth  Employment, 
Law-Related  Education,  Environmental 
Education,  Health  Education,  Correction 
Education,  and  Biomedical  Sciences 
programs. 

(20  U.S.C.  2942(a),  2943(b)(2)) 

§  161.2  Who  is  eligible  to  apply  for 

assistance? 

(a)  For  grants  to  carry  out  iimovative 
or  experimental  projects,  eligible 
applicants  include — 

(1)  State  educational  agencies  (SEAs); 

(2)  Local  educational  agencies  (LEAs); 

(3)  Other  public  agencies;  or 

(4)  Nonprofit  private  agencies, 
organizations,  or  institutions. 

(b)  For  mini-grants  to  assist  in  the 
development  or  demonstration  of 
innovative  methods  or  techniques, 
eligible  applicants  include — 

(1)  Teachers; 

(2)  Administrators  or  other 
educational  personnel;  or 

(3)  Parent  organizations. 

(20  U.S.C.  2942(a)) 

§  161.3  What  regulations  apply  to  this 
program? 

(a)  Regulations  for  grants.  The 
following  regulations  apply  to  grants 
with  funds  reserved  under  section  303(d) 
of  the  Act  for  the  Commissioner’s 
Discretionary  Program: 

(1)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
part  100a  (Direct  Grant  Programs)  and 
part  100c  (Definitions)  except  that 


§  100a.217(a)(3)  does  not  apply; 

S§  lOOa.lOO  though  lOOa.102  do  not 
apply  unless  a  closing  date  for  certain 
applications  is  used  in  the  Federal 
Register. 

(2)  The  regulations  in  this  part. 

(b)  Regulations  far  procurement 
contracts.  The  Commissioner  may, 
under  certain  conditions,  issue  contracts 
under  the  Conunissioner’s  Discretionary 
Program.  These  contracts  are  subject 
tO“ 

(1)  Federal  and  HEW  procmement 
regulations  in  41 CFR  Chapters  1  and  3; 
and 

(2)  Requirements  and  criteria  in 
particular  requests  for  proposals  (RFPs). 

(20  U.S.C.  1221e-3. 2943(a)) 

S  161.4  What  definitiona  apply  to  thia 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  these 
regulations  are  defined  in  part  100c: 

Applicant 

Application 

Award 

Budget 

Commissioner 

Institution  of  higher  education 
Local  educational  agency  (LEA) 

Nonprofit 

Private 

Project 

Public 

State  educational  agency  (SEA) 

(b)  Program  specific  definition. 

“Act”  means  Title  III  of  the 

Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

“Mini-grant”  means  grants  of  $25,000 
or  less  as  authorized  by  section  303(b)  of 
the  Act 

(20  U.S:C.  1221e-3.  3001) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Office  of  Education  Assist 
Under  This  Program? 

§  161.5  What  categories  of  activities  does 
this  program  support? 

(a)  The  Commissioner  funds  two 
categories  of  projects — 

(1)  Projects  to  develop  and 
demonstrate  innovative  techniques, 
methods,  or  approaches  that  contribute 
to  the  solution  of  educational  problems. 

(2)  Mini-grant  projects  to  develop  or 
demonstrate  innovative  methods  or 
techniques  which  woiild  contribute  to 
the  solution  of  educational  problems. 

(b)  Projects  may  address  any  area  of 
education. 

(20  U.S.C.  2943(a)) 


Subpart  C— How  Does  One  Apply  for  a 
Grant? 

S  161.7  Application  requiraments. 

(a)  The  Commissioner  considers 
making  a  grant  to  an  eligible  applicant — 

(1)  Submits  an  application;  and 

(2)  Complies  with  all  rules  in  EDGAR 
governing  the  submission  of 
applications. 

(b)  An  applicant  may  submit  an 
application  to  the  Commissioner  at  any 
time  unless  a  closing  date  for  certain 
types  of  projects  is  annoimced  in  the 
F^eral  Register. 

(c)  An  application  from  an  LEA  must 
comply  with  the  requirements  in 

S§  lOOa.138  through  lOOa.141  of  EDGAR 
concerning  an  open  meeting  on  the 
application. 

(d)  If  an  employee  of  an  LEA  applies 
for  an  individual  grant,  the  application 
must  contain  assurances  that — 

(1)  The  LEA  has  had  an  opportunity  to 
comment  on  the  application;  and 

(2)  The  LEA  will  cooperate  with  the 
in^vidual  in  carrying  out  the  project 
(20  U.S.C.  1221e-3,  2943(a)) 

Subpart  D— How  Does  the 
Commissioner  Make  a  Grant? 

§  161.8  How  does  the  Commissioner 
evaluate  an  application? 

(a)  The  Commissioner  evaluates  an 
application  on  the  basis  of  the  criteria  in 
S  161.9  below. 

(b)  The  Commissioner  uses 
unweighted  criteria. 

(c)  Applying  the  evaluation  criteria  in 
this  section,  the  Commissioner 
compares  an  application  to  any  other  ^ 
pending  applications. 

(d)  lie  Commissioner  may  decline  to 
fund  an  application  if  it  is  eligible  for 
funding  under  any  other  Office  of 
Education  (OE)  program. 

(20  U.S.C.  1221e-^.  2943(a)) 

§  161.9  What  selection  criteria  does  the 
Commissioner  use? 

(a)  Plan  of  operation.  (1)  The 
Commissioner  reviews  each  application 
for  information  that  shows  the  quality  of 
the  plan  of  operation  for  the  project. 

(2)  The  C  jmmissioner  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  insures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective: 
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(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project  • 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons; 

(D)  The  elderly,  and 

(vi)  For  grants  made  after  October  1. 
1980;  if  the  applicant  is  an  LEA  or  SEA  a 
clear  description  of  how  the  applicant 
will  provide  an  opporbinity  for 
participation  of  students  enrolled  in 
nonprofit  private  schools. 

(b)  Quality  of  key  personnel.  (1)  The 
Commissioner  reviews  each  application 
for  information  that  shows  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project. 

(2)  The  Con^ssioner  looks  for 
informetion  that  shows — 

(1)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  Tbe  time  that  each  person 
referred  to  in  paragraphs  (2}(i)  and  (ii) 
plans  to  commit  to  the  project; 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  firom 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderiy  and 

(3)  To  determine  the  qualifications  of 
a  person,  the  Commissioner  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (1) 
The  Commissioner  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  efiective. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  siq>port  the  project 
acuities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (1)  The 
Commissioner  reviews  each  application 
for  information  that  shows  the  quality  of 


the  evaluation  plan  for  the  project.  (See 
§  lOOa.590 — Evaluation  by  the  grantee.) 

(2)  The  Commissioner  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources.  (1)  The 
Commissioner  reviews  each  application 
for  information  that  shows  that  the 
applicant  plans  to  devote  adequate 
resources  to  the  project. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Problems  addressed.  The 
Commissioner  kxdcs  for  information  that 
shows  the  extent  to  which  educational 
problems  of  national  significance  are 
addressed  by  the  project 

(g)  Innovativeness.  The  Commissioner 
looks  for  information  that  shows  the 
extent  to  which  the  project  involves 
techniques  that  are  new  nationally  but 
that  build  on  current  knowledge  and 
research. 

(h)  Applicant’s  commitment  and 
capacity.  The  Commissioner  locdcs  for 
information  that  shows  the  extent  to 
which  the  applicant  demonstrates  the 
commitment  and  capacity  to 
successfully  carry  out  the  project's 
purposes. 

(i)  Model  or  demonstration.  The 
Commissioner  looks  for  information  that 
shows  the  project’s  potential  as  a  model 
or  demonstration  that  will  contribute  to 
the  solution  of  educational  problems. 
(20U.S.C.  1221e-3(a)(l),  2943(a)) 

Subpart  E— What  Conditions  Must  ba 
Met  by  a  Grantee? 

§  161.10  state  and  local  educational 
agencies  must  provide  an  opportunity  for 
nonprofit  private  school  students  to 
participate. 

If  an  SEA  or  LEA  receives  a  grant 
under  this  program,  the  Act  requires  that 
agency  to  provide  for  participation  by 
students  enrolled  in  nonprofit  private 
elementary  and  secondary  schools. 
EDGAR  establishes  the  rules  for  tl is 
participation  (see  EDGAR,  S  lOOa.650). 

(20  U.S.C.  2942(b)) 

$161.11  Use  Of  funds. 

Direct  and  indirect  costs  incurred  by  a 
grantee  in  carrying  out  an  approved 
project  are  subject  to— 

(a)  The  limitations  and  applicable  cost 


principles  provided  or  referred  to  in 
$  $  lOOa.530  through  lOOa.537  of  EDGAR; 
and 

(b)  The  limitation  that — 

(1)  A  grantee  may  not  use  funds  under 
this  program  for  construction  and.other 
capital  costs;  and 

(2)  Equipment  costs  may  not  exceed 
five  percent  of  the  grant  amount 

(20  U.S.C.  1221e-3) 
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